PORTS, ESTUARIES AND
NATURE
From Conflict towards

Solution




FAMOUS AMONG OTHER ENVIRONMENTAL OBLIGATIONS,
APPLICABLE IN PORT AREAS:
THE EUROPEAN BIRD AND HABITAT DIRECTIVES

Although not new, the far-reaching impact of the obligations and
procedures embodied in these Directives has become fully clear
over recent years.

port development programmes fail or
suffer serious delays




The BIRD DIRECTIVE

(= Directive 79/409/EEC on the conservation of wild  birds)

CAUSE: “Whereas a large number of species of wild birds naturally
occurring in the European territory of the Member States are
declining in number, very rapidly in some cases.”

MAIN AIM: “the conservation of all species of naturally occurring birds

In the wild state” by “the preservation, maintenance or restoration of
a sufficient diversity and area of habitats.”




The HABITAT DIRECTIVE

(= Directive 92/43/ECC on the conservation of natur  al habitats and of wild
fauna and flora)

CAUSE: “Whereas, in the European territory of the Member States,
natural habitats are continuing to deteriorate and an increasing
number of wild species are seriously threatened.”

MAIN AIM: “to contribute towards ensuring biodiversity through the

conservation of natural habitats and of wild fauna and flora.”




MAIN INSTRUCTIONS
OF THE DIRECTIVES

BIRDS: designation of the most suitable territories as special
protection areas

for species listed in Annex |
for migratory species not listed in Annex |

HABITATS: designation of special areas of conservation
for natural habitat types listed in Annex |
for habitats of the species listed in Annex Il

NATURA 2000 NETWORK




ECOLOGICAL AIMS BUT...

“taking account of economic, social, cultural and regional requirements”

final objective

= a harmonious and balanced development of economic activities
throughout the EU

to obstruct economic development




... AND YET THE FIELD OF TENSION IS
OMNIPRESENT IN MANY EUROPEAN PORT
AREAS

The maritime world pleads for an exemption regime:

“A policy promoting sustainable transport modi should not be
frustrated by the application of environmental Directives.”




COMMON CRITICAL REMARKS CONCERNING
THE BIRD AND HABITAT DIRECTIVES:

The Directives do not take into account existing property rights, land-use
planning, ...

The derogatory procedure embodied in Article 6.4 of the Habitat Directive is
rigid, complicated and time-consuming

Some key concepts in the Directives (“most suitable territories”, “significant
effect”, “IROPI"...) pose interpretation problems

The criteria to make a comparative assessment between ecological and
other interests remain unclear




Differences in implementation by MS (designation and its criteria;
maintenance objectives; assessment of significance; law enforcement)

Scientific information is lacking (to set maintenance objectives, impact
assessment, monitoring)

Lack of integrated approach on the level of EU policy (designation;
comparisons of alternatives)

Species (and specimen) protection regimes are equally difficult to cope
with...




LEGAL INSECURITY ?

The jurisprudence of the Court of Justice and the EC interpretation
guidelines, partly clarify concepts and procedures:

However :

The competent authorities of the Member States should enhance
legal security by carefully implementing the Directives

The EC should take more responsibility by providing useful
iInformation and integrating various European policy areas




KEY PROVISION:
ARTICLE 6.3/6.4 OF THE HABITAT DIRECTIVE

“any plan or project not directly connected with or necessary to the
management of the site but likely to have a significant effect
thereon, either individually or in combination with other plans or
projects, shall be subject to appropriate assessment of its
iImplications for the site in view of the site’s conservation
objectives.(...)”

Consequently:
1. No significant effects: OK (art. 6.3)
2. Significant effects: only if (art. 6.4)
e absence of alternatives
e Imperative reasons of overriding public interest
e compensatory measures




HOW TO COPE WITH ARTICLE 6
IN PROTECTED PORT AREAS ?

OPTION O: make the provisions of article (6.3 and) 6.4 easier to
follow => the exception becomes the rule (something that many
operators really want, but are afraid to ask....)

OPTION 1. avoid the application of article (6.3 and) 6.4 by avoiding
negative implications for the site

=> exception remains the exception




THEN HOW TO AVOID SIGNIFICANT NEGATIVE
EFFECTS (OPTION 1)

Determine the conservation objectives of the Natura 2000 site

Draw up a management plan based on a global and long-term
perspective (cfr. Art. 6.1 Habitat Directive)

Implement the management plan by creating robust natural
structures , fully focusing on the conservation objectives

Evaluate each plan or project against the background of the overall
ecological quality of the site (=> the “favourable conservation
status”)




ADVANTAGES

« Avoiding the obligation to choose the better ecological
alternative

 Avoiding the evaluation of the imperative reasons of
overriding public interest

 Avoiding the obligation to set up an expensive, urgent
and adhoc compensation programme

And most of all:

* Increasing legal security for the port users




NECESSARY EFFORTS

Accept the principle of cohabitation in port areas protected as a
Natura 2000 site

Create a long-term perspective, integrating ecological aspects
based on fixed conservation objectives

Develop and implement a management plan in cooperation with the
competent authority and the EC

Set up a monitoring programme in order to comply permanently with
the conservation objectives




PRECONDITIONS

* The cohabitation model requires a sufficient degree of
consensus between various public and private actors

The protected port area must leave some room for
cohabitation (as not the entire site is of high ecological
value) — If not

Consider a broader designation, giving room to comply
with conservation objectives within a larger area (?)




Main outlines of the strategy

 Build up public support in a broad strategic planning
model, based on scientific research and intense
consultation of private and public actors involved

Create high-quality ecological clusters (e.g. brackish
wetlands, controlled flooding areas) in boundary areas of
the SPA (“park” the conservation objectives)

Create a network of ecological infrastructure serving as a
“safe harbour” for species that will remain dependent on
the artificial habitats of the port area, while supporting the
robustness of surrounding nature development areas
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CAN THIS STRATEGY (OPTION 1) APPLY TO
ESTUARIES WITH EQUAL SUCCESS ?
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 Long Term Vision Schelde estuary (2001): vision up to 2030
— flood protection (dikes and flood control areas)
— accessibility of ports (deepening of the Schelde)
— nature conservation (creation of mudflats and marshes)

2010 Development Sketch (2004): engagements up to 2010
— Agreement between flemish and dutch governments
— Choice for 'robust nature' (main outlines of a management plan)

— To be achieved in a sustainable way by providing ‘space for the river’ and
adapted dredging and disposal strategy ( main outlines)

e Actualised Sigmaplan (2004): - Implementation of flemish part
— maximal combination of nature projects with flood protection projects




Assessment of the
planning process

Determine Conservation Objectives for the Ecosystem

Translate the objectives into a management plan (create more
resilient nature that can cope with all sorts of external pressures

Evaluate forthcoming projects against the background of the
realisation of the plan and assess timing of

Find consensus amongst public actors and stakeholders

Find public support for the plan




Determine Conservation Objectives

Estuaries are (very) complex ecosystems

There is no theory of 'estuaries’ (yet); every estuary seems to be a
different story

Maintenance objectives of the estuary are only indirectly related to the
conservation of (a number of) protected habitat types and species:
guantification of surfaces of habitat types and numbers of species
cannot be derived automatically

There is a huge lack of data and doubts on their relevance
Testing hypotheses in the field is difficult and expensive

Monitoring programmes are inconclusive (in showing trends; in
pointing to causes...)




Given the fact that there is on almost nothing a consensus
amongst experts (except in very general terms — the muilti
channel system is in danger....)

Sharing the knowledge and
more importantly,

the of knowledge

becomes a critical factor in
Implementing the development sketch 2010




Find consensus amongst public actors and stakeholders
Find public support for the plan

Some (but not all !) parties want to see things changed....

Several parties and stakeholders are or feel themselves
concerned: port communities, farmers, local authorities, water
authorities (security), environmental organisations, land developers

Main strategy consists in
Turning indifference and apathy into commitment
Neutralising resistance to change or to other claims

Reformulating claims and interests (mostly conflicting) as to
Integrate them into into a plan covering all interests

Link interests in a positive way, either internally or
externally:

Internally: interests converge/ re-enforce each other

Externally: interests cohabitate on a strategic level:
parties think they can profit from the outcome of the
process by working together




The strategic planning process for the Westerscheldt tries to obtain
3 goals at once: long term security, long term accessibility for ports
and long term protection of the estuary as an eco system.

At the start, most Dutch local stakeholders and public actors saw
neither an urgent need, nor an interest and if they did, it was seen
as hampered by the other concerns...

Dutch State authorities so now economic interest in advancing
objectives of Flemish regional authority and port community (only

acting as a good neighbour...)

At the start, many stakeholders saw the 3 goals, 'improving
accessibility', 'improving ecological condition' and 'maintaining
security' as mutually exclusive.




How succesful was the strategy?

Commitment of some parties and stakeholders remained low
throughout the process: local communities and local economic
stakeholders saw little added value, despite efforts from port
community...

Response and involvement of the public was low

Environmental organisations: from outright rejection to critical but
collaborative opponents: a strategic alliance (external linkage)
developed with port interests(afterwards, the situation deteroriated
again), however no internal linkage could be established

No external or internal linkage could be established between security
concerns and nature interests..

Nature development plans remain weakly linked to health issues of
the estuary

Negative linkage between accessiblity and security goals remained
Defensive attitudes of farmer communities grew stronger




Evaluation of forthcoming projects against the background of
the realisation of the management plan

Finding out that the package deal of the development Sketch 2010 was
not executed according to plan, several environmental organisations lost
their confidence in the process

Worries about the correctness of the appropriate assessment of the
“Deepening project” started to reappear

The lack of knowledge was no longer “shared” anymore

Judicial Steps were taken and the Council of State decided to prevent the
Deepening project from starting in the face of too many uncertainties
concerning the effects of the Deepening project. Compensation might still
be necessary but was no option !




The logic of the directives works well in national contexts,
wherein economic interests can be balanced with
ecological interests and responsibilities:

“No economic profit for the (port) community without
respect for Natura 2000 obligations”

When economic interests of one state are set against the
ecological responsibilities of a neighbouring state, the
logic of the directives fails to work properly.

“European Commission retreats from taking action”




Alternative disposal strategy
an alternative strategy to regain support ?

« Traditional disposal strategy

— Disposed sediments will be transported to the sills
anyway

— Efficient disposal: time between disposal and “re-
dredging” need to be as large as possible

« Alternative disposal strategy
— Morphological evolutions of the estuary are observed

— Disposed sediments are used to initiate (local)
morphological evolutions of the estuary




Alternative disposal strategy: shoal of
Walsoorden

o Better distribution of the flood current (multiple channel system)
* Increasing self-eroding capacity of flow on sill (maintain depth)

 Reduce flow velocities on shoal (reduce maintenance
dredging

» Achieve ecological goal to create low dynamic shoal)




— After 1 year: 83% of disposed material remains within
the control area

=> SUCCESS !

— No significant negative effects

— Positive effects are hoped for (improvements of
strategy...)

— Traditional disposal technique



























